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This is a decision on the petition filed August 21, 2006, 
pursuant to 37 C.F.R. §1.181 (a), to revive the above-identified 
application . 



BACKGROUND 

The above-identified application became abandoned for failure to 
submit the issue fee in a timely manner in reply to the Notice 
of Allowance and Issue Fee Due, mailed March 30, 2006, which set 
a shortened statutory period for reply of three months. No 
extensions of time are permitted for transmitting issue fees\ 
Accordingly, the above-identified application became abandoned 
on July 1, 2006. A Notice of Abandonment was mailed on July 31, 
2006. 

With the present petition. Petitioner has asserted that the 
Notice of Allowance and Issue Fee Due was not received. 

Receipt of the issue fee is acknowledged. 



1 See MPEP §710.02 (e) . 
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RELEVANT PORTIONS OF THE MPEP AND C.F.R. 
MPEP §711.03 (c) (I) (A) sets forth, in toto: 

In Delgar v, Schulyer, 172 USPQ 513 (D.D.C. 1971), the court decided that the 
Office should mail a new Notice of Allowance in view of the evidence 
presented in support of the contention that the applicant's representative 
did not receive the original Notice of Allowance. Under the reasoning of 
Delgar, an allegation that an Office action was never received may be 
considered in a petition to withdraw the holding of abandonment. If 
adequately supported, the Office may grant the petition to withdraw the 
holding of abandonment and remail the Office action. That is, the reasoning 
of Delgar is applicable regardless of whether an application is held 
abandoned for failure to timely pay the issue fee { 35 U.S.C. 151) or for 
failure to prosecute ( 35 U.S.C. 133). 

To minimize costs and burdens to practitioners and the Office, the Office has 
modified the showing required to establish nonreceipt of an Office action. 
The showing required to establish nonreceipt of an Office communication must 
include a statement from the practitioner stating that the Office 
communication was not received by the practitioner and attesting to the fact 
that a search of the file jacket and docket records indicates that the Office 
communication was not received. A copy of the docket record where the 
nonreceived Office communication would have been entered had it been received 
and docketed must be attached to and referenced in practitioner * s statement. 
For example, if a three month period for reply was set in the nonreceived 
Office action, a copy of the docket report showing all replies docketed for a 
date three months from the mail date of the nonreceived Office action must be 
submitted as documentary proof of nonreceipt of the Office action. 
The showing outlined above may not be sufficient if there are circumstances 
that point to a conclusion that the Office action may have been lost after 
receipt rather than a conclusion that the Office action was lost in the mail 
(e.g., if the practitioner has a history of not receiving Office actions). 
Evidence of nonreceipt of an Office communication or action (e.g., Notice of 
Abandonment or an advisory action) other than that action to which reply was 
required to avoid abandonment would not warrant withdrawal of the holding of 
abandonment. Abandonment takes place by operation of law for failure to reply 
to an Office action or timely pay the issue fee, not by operation of the 
mailing of a Notice of Abandonment. See Lorenz v. Finkl, 333 F.2d 885, 889- 
90, 142 USPQ 26, 29-30 (CCPA 1964); Krahn v. Commissioner, 15 USPQ2d 1823, 
1824 (E.D. Va 1990); In re Application of Fischer^ 6 USPQ2d 1573, 1574 
(Comm'r Pat. 1988) . 

§ 1.134 Time period for reply to an Office action. 

An Office action will notify the applicant of any non-statutory or 
shortened statutory time period set for reply to an Office action. 
Unless the applicant is notified in writing that a reply is required in 
less than six months, a maximum period of six months is allowed. 

[47 FR 41276, Sept. 17, 1982, effective Oct. 1, 1982; revised, 62 FR 
53131, Oct. 10, 1997, effective Dec. 1, 1997] 
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§ 1.135 Abandonment for failure to reply within time period. 

(a) If an applicant of a patent application fails to reply within the 
time period provided under § 1.134 and § 1.136, the application will 
become abandoned unless an Office action indicates otherwise. 

(b) Prosecution of an application to save it from abandonment pursuant 
to paragraph (a) of this section must include such complete and proper 
reply as the condition of the application may require. The admission of, 
or refusal to admit, any amendment after final rejection or any 
amendment not responsive to the last action, or any related proceedings, 
will not operate to save the application from abandonment. 

(c) When reply by the applicant is a bona fide attempt to advance the 
application to final action, and is substantially a complete reply to 
the non-final Office action, but consideration of some matter or 
compliance with some requirement has been inadvertently omitted, 
applicant may be given a new time period for reply under § 1.134 to 
supply the omission. 

[Paras, (a), (b) , and (c) , 47 FR 41276, Sept. 17, 1982, effective Oct. 
1, 1982; para, (d) deleted, 49 FR 555, Jan. 4, 1984, effective Apr. 1, 
1984; revised, 62 FR 53131, Oct. 10, 1997, effective Dec. 1, 1997] 



ANALYSIS 

Petitioner has asserted that he failed to receive the notice in 
question. Petitioner has provided a copy of the docket record 
where the nonreceived Office communication would have been 
entered had it been received and docketed. 

It is not clear if Petitioner searched for the missing 
communication. Petitioner has failed to provide an attestation 
to the fact that a search of the file jacket and docket records 
indicates that the Office communication was not received. 



CONCLUSION 

Therefore, the petition under 37 C.F.R. §1.181 must be 
DISMISSED . 

Any reply must be submitted within TWO MONTHS from the mail date 
of this decision. Extensions of time under 37 C.F.R. §1. 136(a) 
are permitted. The reply should include a cover letter entitled 
"Renewed Petition Under 37 C.F.R. 1.181." This is not a final 
agency action within the meaning of 5 U.S.C 704. 
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The renewed petition should indicate in a prominent manner that 
the attorney handling this matter is Paul Shanoski, and may be 
submitted by mail^, hand-delivery^, or facsimile^. 

On renewed petition. Petitioner should provide an attestation to 
the fact that a search of the file jacket and docket records 
indicates that the Office communication was not received. 

Telephone inquiries regarding this decision should be directed 
to the undersigned at (571) 272-3225^ All other inquiries 
concerning examination procedures or status of the application 
should be directed to the Technology Center. 




PaiMShanoski 
Senior Attorney 
Office of Petitions 

United States Patent and Trademark Offiet 



End. Copy of the Notice of Allowance and Issue Fee Due 



2 Mail Stop Petition, Commissioner for Patents, United States Patent and 
Trademark Office, P.O. Box 1450, Alexandria, VA, 22313-1450. 

3 Customer Window, Randolph Building, 401 Dulaney Street, Alexandria, VA, 
22314 . 

4 (571) 273-8300- please note this is a central facsimile number. 

5 Petitioner will note that all practice before the Office should be in 
writing, and the action of the Office will be based exclusively on the 
written record in the Office. See 37 C.F.R. §1.2. As such. Petitioner is 
reminded that no telephone discussion may be controlling or considered 
authority for Petitioner's further action (s). 
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DATE MAOXD: 01/30/2006 



APPUCATION NO, 



FILING DATE 



FIRST NAMED tNVENrOR 



ATTORNEY DOCKET NO. CONFIRMATION NO. 



09/303.464 04/30/1999 STEVEN J. SISTARE P3949 
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APPLN.TYPB 



SMALL ENTITY 



ISSUE FEE 



PUBUCATtON FEE | TOTAL FEE(S) DUE [ DATE I 



nanpiovisional 



NO 



S1400 



SO 



$1400 



06/30/2006 



THE APPLICATION IDENTIFIED ABOVE HAS BEEN EXAMINED AND IS ALLOWED FOR ISSUANCE AS A PATENT. 
PRQSECimON an IBE MERITS IS OiOSED- THIS NOTICE OF ALLOWANCE IS NOT A GRANT OF PATENT RIGHTS. 
THIS APPLICATION IS SUBJECT TO WITHDRAWAL FROM ISSUE AT THE INTTUTIVE OF THE OFFICE OR UPON 
PETITION BY THE APPLICANT. SEE 37 CFR 1313 AND MPEP 1308. 

THE ISSUE FEE AND PUBLICATION FEE (IF REQUIRED) MUST BE PAID WITHIN THREE MONTHS FROM THE 
MAILING DATE OF THIS NOTICE OR THIS APPLICATION SHALL BE REGARDED AS ABANDONED. THIS 
STATUTORY PERIOD CANNOT fi£ extended SEE 35 U^.C 151. THE ISSUE FEE DUE INDICATED ABOVE 
REFLECTS A CREDIT FOR ANY PREVIOUSLY PAID ISSUE FEE APPLIED IN THIS APPLICATION. THE PTOL-85B (OR 
AN EQUIVALENT) MUST BE RETURNED WITHIN THIS PERIOD EVEN IF NO FEE IS DUE OR THE APPLICATION WILL 
BE REGARDED AS ABANDONED. 

HOW TO REPLY TO THIS NOTICE: 

L Review the SMALL ENTITY status shown above. 



If the SMA LL EN TITY is shown as YES, verify your cun«nt 
SMALL ENTITY status: 

A. If the status is the same, pay the TOTAL FEE(S) DUE shown 
above. 

B. If the status above is to be removed, check box 5b on Part B - 
Fcc(s) Transmittal and pay the PUBLICATION FEE (if lequired) 
and twice the amount of the ISSUE FEE shown above, or 



If the SMALL ENTITY is shown as NO: 



A. Pay TOTAL FEE(S) DUE shown above, or 

B. If applicant clai med SM ALL ENTITY status before, or is now 
claiming SMALL ENTITY status, check box 5a on Part B - Fcc(s) 
Transmittal and pay the PUBLICATION FEE (if required) and 1/2 
the ISSUE FEE shown above. 



II. PART B - FEE(S) TRANSMITTAL should be completed and returned to the United States Patent and Trademark Office (USPTO) with 
your ISSUE FEE and PUBLICATION FEE (if required). Even if the fee(s) have already been paid. Part B - Fee(s) Transmittal should be 
completed and returned. If you arc charging the fce(s) to your deposit account, section "4b'' of Part B - Fec(s) Transmittal should be 
completed and an extra copy of the form ^ould be sulmiitted. 

III, All communications regarding this application must give the application number. Please direct all communications prior to issuance to 
Mail Stop ISSUE FEE unless advised to the contrary. 

IMPORTANT REMINDER: Utttlty patents Issuing on applications nied on or after Dec 12, 1980 may require payment of 
maintenance fees, it Is patentee's responsibility to ensure timdy payment of maintenance fees when due. 
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PARTB- FEE(S) TRANSMITTAL 

Complete and send this form, together with applicable fee(8), to: Mall Mall Stop ISSUE FEE 

Commissioner for Patoits 
P.O. Box I4S0 

Alexandria, Virginia 22313-1450 
orEu (571)-273-2«85 

IJ«TRUCnONS: This fann should be. u»dfo tanpittmg the ISSUE FEE and PUBUCATION FEB Of wwedl Blodu I Ouw^b 5 should be conmlcted where 
AH mnncr coropondence including the nKnt, txtwnoe orders ami notificatkm of maintenanoe fees will be nailed to the cunoit conrspondrocc addreu as 



indicated unless corrected below or directed otherwise in Block 1, by (a) specifying a new cantspondence address; and/or (b) indicating a sepamte TEE ADDRESS* for 
mamtmance fee Ratifications. 



anOlE>a CXTOtES?Om)ENCE Ain>RE5S {Note Ite BlMk I 07 
7590 aV3Q/20O6 

B. NOELKIVLIN 
CONLEY, ROSE & TAYON. P C. 
P.O. BOX 398 
AUSTIN, TX 78767 



Note: A certificate of mailing can only be used for domestic mailings oniie 
Fee(s) TransmittaL This ceitiBcase cannot be used for any other accan^nnytng 
papers. Each additional paper, such as an assignment or fcmnal drawing, must 
have its own certificate of mailing or transmisiion. 

Ccrtifieate of Mailing or Transmission 
I hereby colify that this TcM Transmittal is being deposited with the United 
Slates Postal Service with suotdeol postage for fir^ class mail in an envelope 
addressed to the Mail Stop ISSUE FEE address above, or being tacsimile 
t m nt m i iT od to the USFTO (571) 27}.2SS3. on the date iiuUcated be&w. 



(SigBatore) 



(Dote) 



APPUCATIONNO. 



FlUNO DATB 



FIRST NAMED rNVENFOR 



ATTORNBY DOCKET NO. 



CONFIRMATION NO. 



09/303.464 04/30/1999 STEVEN J. SISTARE P3949 
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APPLN.TYPB 



alALLE^mTY 



ISSUE FEE 



PUBUCATION FES 



TOTAL FEE(S) DUB 



DATE DUE 



nospiovisional 



NO 



S1400 



SO 



S1400 



06/30/2006 



EXAMINER 



I 



ART UNIT 



CLASS-SUBCLASS 



HO. ANDY 



2194 



709-300000 



Ugiai^ecif concspondcnce address or indication of Tec Address" (37 

Q C3iange of correspondence address (or Chaoge of Concspandcoce 
AddrcKformPTO/SB/122) attached. 

Q *Tee Address** indication (or Tec Address" Indication form 
FTQ/SB/47; Rev 03-02 or more recent) attached. Use of a Costomcr 
Number is required. 



2. For printing on the patent frontpage, list 

(1) the names of up to 3 registered patent attorneys L 
or agents 0R« aiteraativcty. 

(2) theiMxneof a single finn (having as a member a ^- 
registered attorney or agent) and the names of to 

2 rcmstetcd patent attorneys €ir agents. If iioiiame is 3 
listed, no nanae will be piinted - 



3. ASSIGNEE NAME AND RESIDENCE DATA TO BE PRINTED ON THE PATENT (prim or type) 

PLEASE NOTE: Unless an a^fiwc is identified below, too assignee data will appear on the patent If an assignee is identified below, the document has been fiied for 
recordaium as set forth m 37 CFR 3.11. Completton of this fbnn is NOT a substitute fba- filing an assignment. 

(A)NAME OF ASSIGNEE (B) RESIDENCE: (CITY and STATE OR COUNTRY) 



Please check the appropriate assignee category or categones (will not be printed on the patcnQ Q Individnal D Coiporatian or other private group entity Q Government 

4a. The following &e(s) are enclosed: . 4b; Payment of Fee(s): 

□ issueFce □ A check in the amoant of the fce(s) u enclosed. 

G Pttbltcation Fee (No small entity discount permitted) □ Payrnent by credit card. Form PTO-2038 is attached. 

Q Advance Older* tfofCc^ties Q The Director is hereby authorized by charge the required fee(s). or credit any ovcrpayn^ 

Deposit Account Number (enclose an extra copy ofthis form). 

5. Clumge in Eatily Status (from status indicated above) 

□ 0. Afflicant claims SMALL ENTITY status. Sec 3 7 CFR 1 .27. □ b. Applicant is no longer claiming SMALL ENTTTY status. See 3 7 CFR 1 .27(gK2). 

TJcDirecto of the USPTO is M to apply the Issue Fee and Publication Fee fif any) or to re-apply any previously paid issue fee to the mUcaiion identified abowe. 
NOrE: The Issue Fee and PuMic^ion Fee CJ^^^ 

imcrert as shown by the records ofthe United States Patent and Tiademark Office. . ^ 

Authorized Signature Date 



Typed or printed name Rcgittmtion No. 



Tlus coUection of informatian ts required by 37 CFR 1.31 1. The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO to process) 
an application. Confidentiality is governed 1^ 35 U.S.C. 122 and 37 CFR 1.14. This coUection is estimated to take 12 minutes to compile, including gathering, piepozing, and 
suhnultuig the convicted ^iptication fiorm to the USPTO. Time w3l vary c^»Mling upon the indivktual case. Any comments on the amount of time you require to conmlcte 
this form and/or siimgestions for reducing this burdm^ahould be sent to the Ouef Inratmition Officer. U3. Patent and Trademark Ofitce, U.S. Demnmem oTCoramercerP O 
Box 1450. Alaanfit Vi™^ DO NlOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND Ta Commissionfffor Patents. P.O. BoTMio*. 

Alexandria. Virgmta 223 1 5- 1 450. 

Under the Paperwork Reduction Act of 1995, no persons are required to re^ond to a coUection of infonsstion unless it displays a valid OMB control number. 
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EXAMINER 



HO»ANDY 



ARTUNFT 



PAPER NUMBER 



3194 

DATE MAILED: 03/30^2006 



Determination of Patent Term Extension under 35 U.S*C. 154 (b) 
(application filed after June 7, 1 995 but prior to May 29, 2000) 

The Patent Term Extension is 0 day(s). Any patent to issue from the above-identified application will include an 
indication of the 0 day extension on the front page. 

If a Continued Prosecution Application (CPA) was filed in the above-identified application, the filing date that 
determines Patent Term Extension is the filing date of the most recent CPA, 

Applicant will be able to obtain more detailed mformation by accessing the Patent Application Information Retrieval 
(PAIR) WEB site (http://pair.uspto.gov). 

Any questions regarding the Patent Term Extension or Adjustment determination should be directed to the Office of 
Patent Legal Administration at (571)-272-7702. Questions relating to issue and publication fee payments should be 
directed to the Customer Service Center of the Office of Patent Publication at l-(888)-786-0101 or 
(571)-272-4200. 
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AoDlication No 


Applicants) 


Notice of Allowability 


09/303,464 


SiSTAREETAL 


Examiner 


Art Unit 






Andy Ho 


2194 






- ThB MAiUNQ DA T£ of this communhathn appears on the cover sheet with the correspondence address^ 
All claims being allowable. PROSECUTION ON THE IWIERITS IS (OR REMAINS) CLOSED in this application. If not Included 
herewith (or previously maled). a Notice of Allowance (PTOL-BS) or other appropriate communication wOl be mailed in due course. THIS 
NOTICE OF ALLOWABILITY IS NOT A GRANT OF PATENT RIGHTS. This application is subject to withdr^waTfrOwvLssue at the initiative 
of the Office or upon petition by the applicant. See 37 CFR 1.313 and MPEP 1308. 

1 . SI This contmunicaiion is responsive to the amendment filed 1/0/2006. 

2. The allowed claim(s) is/are 1-20 . 

3. □ Acknowledgment is made of a daim for foreign priority under 35 U.S.C. § 1 19(aH(l) or (f ). 

a) □ All b) □ Some' c) □ None of the: 

1 □ Certified copies of the priority documents have been received. 
2. □ Certified copies of the priority documents have been received in Application No. . 

3- □ Copies of the certified copies of the priority documents have been received in Ms national stage application from the 
International Bureau (PCT Rule 17.2(a))L 
• Certified copies not received: . 

Applicant has THREE MONTHS FROM THE 'MAILING DATE' of this communication to file a reply complying with the requirements 
noted below. Failure to timely comply will result in ABANDONMENT of this application. 
THIS THREE^ONTH PERIOD IS NOT EXTENDABLE 

4. □ A SUBSTITUTE OATH OR DECLARATION must be submitted. Note the attached EXAMINER'S AMENDMENT or NOTICE OF 

INFORMAL PATENT APPLICATION (PT0.152) which gives reason(s) why the oath or declaration is deficient. 

5. □ CORRECTED DRAWINGS ( as 'replacement sheets") must be submitted. 

(a) □ including changes required by the Notice of Draftsperson's Patent Drawing Review ( PTO-948) attached 

1)D hereto or 2)0 to Paper No./Mail Date . 

(b) □ including changes required by the attached Examiner's Amendment / Comment or in the Office action of 

Paper No./Mail Date 

Idanlf^lng Indicia such as the application numbar (saa 37 CFR 1.B4(c)) should be written on the drawtngs In the (not the back] of 
each sheet Reptacement sheet(s) should be labeled as such In the header according to 37 CFR 1.121(d). 

6. □ DEPOSIT OF and/or INFORMATION about the deposit of BIOLOGICAL MATERIAL must be submitted. Note the 

attached Examiner's comment regarding REQUIREMENT FOR THE DEPOSIT OF BIOLOGICAL MATERIAL. 



Attachment(8) 

1 . □ Notice of References Cited {PTO-892) 

2. □ Notice of Draflperson's Patent Drawing Review (PTO-948) 

3. □ Information Disclosure Statements (PTO-1449 or PTO/SB/08), 

Paper NoVMail Date 

4. □ Examiner's Convnent Regarding Requirement for Deposit 

of Biologicai Material 
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5. □ Notice of Informal Patent Application (PTO-152) 

6. □ Interview Summay (PT0^13), 

Paper NoTMaB Date . 

7. □ Examiner's Amendnrient/Comment 

8. □ Examiner's Statement of Reasons for Allowance 
O.n Other . 



WiaiXMTHOMSW 



Notic« of Allowability 



gUFCIMSOIir MTENT EXMOI0( 

TCqSoSwrmTraaiM 



Part of Paper NoTMail Date 



